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INTRODUCTION

Pursuant to the Special Master’s Order of March 2, 2021, the State of New Mexico (“New
Mexico”) files this Response in Opposition to the State of Texas’s (“Texas”) Letter to the Special
Master dated February 16, 2021. Texas’s letter requests that the Court strike New Mexico’s
Motion to Strike Texas’s Late-Filed Expert Opinions, filed February 12, 2021 (“New Mexico’s
Motion to Strike” or “N.M. Mot.”) on the grounds that such motion is allegedly untimely. Texas
also requests that the Court strike evidence New Mexico filed with its reply briefs in support of its
motions for partial summary judgment (“Reply Briefs”).! Because Texas’s letter is, in effect, a
motion to the Court, New Mexico will refer to that letter herein as the “Texas Motion” or “Tex.
Mot.”

ARGUMENT
I. New Mexico’s Motion to Strike Was Justified and Timely.

Texas makes no attempt to respond to the substance of New Mexico’s Motion to Strike, or
to explain how its own untimely expert disclosures could be justified.? Instead, Texas argues,
without support, that New Mexico was required to raise any objections to Texas’s new expert
opinions either before December 22, 2020 (for expert declarations filed November 5, 2020), or
before February 5, 2021 (for expert declarations filed December 22, 2020). Tex. Mot. 2.

In addition, to the extent that New Mexico seeks to preclude Texas’s use of this new

evidence at trial, Texas argues that New Mexico’s Motion is premature because it was filed before

!'In the alternative, Texas requests that Texas be allowed to file a sur-reply to the New Mexico
declarations prior to the summary judgment hearing. However, that hearing was held on March 9,
2021, prior to completion of the agreed schedule for resolving the Texas Motion. This aspect of
the Texas Motion is, therefore, now moot.

2 Since the Texas Motion makes no attempt to respond to New Mexico’s Motion to Strike on the
merits, New Mexico will not reargue the merits of its Motion to Strike in this Response, but

continues to rely on New Mexico’s Motion to Strike as filed.
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the Special Master established a schedule for filing motions in limine. Id. at2 n.1. In other words,
Texas claims that New Mexico’s Motion to Strike is either too late or too early.

Neither of Texas’s arguments finds support in Federal Rule of Civil Procedure 37, pursuant
to which New Mexico filed its Motion to Strike. Federal Rule of Civil Procedure 37(c)(1) states
“that if a party fails to provide the information required by Rule 26(a), ‘the party is not allowed to
use that information or witness to supply evidence on a motion, at a hearing, or at a trial, unless
the failure was substantially justified or harmless.”” N.M. Mot. 22 (quoting Fed. R. Civ. P.
37(c)(1)) (other citations and quotations omitted). The Advisory Committee notes to the 1993
Amendments describe Rule 37(c)(1) as a “self-executing sanction . . . without need for a motion.”
Fed. R. Civ. P. 37, Advisory Committee Notes. It is not, therefore, incumbent on New Mexico to
move to strike Texas’s untimely expert disclosures within any specified timeframe, or even to
move to strike them at all. See, e.g., Vanderberg v. Petco Animal Supplies Stores, Inc., 906 F.3d
698, 705 (8th Cir. 2018) (“Under Rule 37(c)(1), exclusion occurs automatically by operation of
the rule . . . .”); see also, e.g., Edens v. The Netherlands Ins. Co., 834 F.3d 1116, 1132 (10" Cir.
2016) (“While Rule 37(c)’s preclusion sanction may be self-executing, any discovery failure must
be brought to the district court’s attention so that it can address whether the failure was
‘substantially justified or . . . harmless.’”’) (quoting Fed. R. Civ. P. 37(c)(1)).

Further, Texas articulates no basis in the Texas Motion for the Court to find that New
Mexico’s Motion to Strike Texas’s late expert opinion is untimely. Nor should Texas be permitted
to remedy this defect in its reply. E.g., Thorncreek Apartments III, LLC v. Mick, 886 F.3d 626,
636 (7th Cir. 2018) (“[AJrguments raised for the first time in a reply brief are waived.” (quotation
marks and citation omitted)). New Mexico’s Motion to Strike draws the Special Master’s and

Court’s attention to Texas’s prejudicial discovery violations and to the sanctions that Rule 37(c)(1)



automatically imposes. Texas’s request seeking to strike New Mexico’s Motion to Strike should,
therefore, be rejected.
I1. There is No Legitimate Objection to the Declarations New Mexico Filed with

Its Reply Briefs in Support of New Mexico’s Motions for Partial Summary
Judgment.

In part two of its Motion, Texas complains about various declarations New Mexico
submitted with its Reply Briefs in support of New Mexico’s Motions for Partial Summary
Judgment.® Texas acknowledges that “New Mexico, as a moving party, may submit additional
evidence in a reply brief,” but then requests that Texas be given an opportunity to respond to this
evidence. Tex. Mot. 2-3. Texas then also requests, without support, that the Special Master “strike
the additional evidence filed in support of New Mexico’s three reply briefs . . . as untimely.” Id.
at 3. In the alternative, Texas requests that it be given leave to file a sur-reply “in advance of the
hearing [on the motions for partial summary judgment] to address the new evidence and facts
submitted by New Mexico on February 5, 2021.” Id. To date, Texas has not filed any sur-reply
to these declarations and/or evidence.

Texas’s request should be denied. A reply brief'is typically limited in scope to “addressing
the arguments raised by the response.” Petty v. Portofino Council of Co-owners, Inc., 702 F. Supp.
2d 721, 730 n.3 (S.D. Tex. 2010) (internal brackets omitted). This rule is not violated where

arguments and evidence presented in a reply are responsive to arguments and evidence raised in a

3 New Mexico’s Consolidated Reply to the Parties in Support of the State of New Mexico’s Motion
for Partial Summary Judgment on Compact Apportionment, Dkt. No. 464; New Mexico’s
Consolidated Reply to the Parties in Support of the State of New Mexico’s Motion for Partial
Summary Judgment to Exclude Texas’s Claim for Damages in Certain Years, Dkt. No. 466; and
New Mexico’s Consolidated Reply to the Parties in Support of the State of New Mexico’s Motion
for Partial Summary Judgment to Exclude Texas’s Claim for Damages in Years That Texas Failed
to Provide Notice to New Mexico of Its Alleged Shortage, Dkt. No. 465.

3



response. See, e.g., Hodges v. Hertz Corp., 351 F. Supp. 3d 1227, 1249 (N.D. Cal. 2018) (“The
court has the discretion to consider new evidence presented on reply, particularly if the new
evidence appears to be a reasonable response to the opposition.”); Lynch v. Union Pac. R.R. Co.,
2015 WL 6807716 at *1 (N.D. Tex. Nov. 6, 2015) (denying motion to strike and denying leave to
file a sur-reply because “Defendant’s reply and related evidence are responsive to arguments raised
and evidence relied on by Plaintiff in his summary judgment response, [so] this is not a situation
in which a new issue was raised for the first time in a reply.”).

The allegedly “new” evidence New Mexico submitted with its Reply Briefs is all
responsive to evidence and arguments Texas and the United States submitted with their Responses
in Opposition to New Mexico’s Motions for Partial Summary Judgment and is consistent with the
evidence New Mexico submitted with its Motions. Texas makes no attempt to argue otherwise.
Instead, Texas concedes that New Mexico is permitted to file evidence with its Reply Briefs. Texas
has, therefore, presented no basis upon which to strike this evidence.

As for Texas’s alternative request for leave to file a sur-reply to address New Mexico’s
“new” evidence, this request is moot. Texas requested leave to file a sur-reply in advance of the
hearing that was held on March 9, 2021, which has now passed. Apart from timing, Texas’s
request should also be denied because sur-replies are appropriate only where a party raises novel
evidence or arguments in a reply and “are generally discouraged as they usually are a strategic
effort by the nonmoving party to have the last word on a matter.” ML Liquidating Trust v. Mayer
Hoffman McCann P.C.,2011 WL 10451619 at *1 (D. Ariz. March 11, 2011) (quotation omitted).
The evidence Texas complains of does not warrant the filing of a sur-reply because it is responsive

to arguments and evidence Texas and the United States presented in their Responses.



In short, the evidence New Mexico submitted with its Reply Briefs is properly before the
Court. There is no legitimate basis to strike this evidence. Further, allowing Texas to file a sur-
reply to address this evidence will only invite further delay, will give Texas an unfair and
unjustified advantage from having “the last word on a matter,” id., and will not assist the Court in
resolving the issues at hand. Because Texas fails to establish that the Declarations New Mexico
submitted with its Reply Briefs contain evidence that is novel or otherwise impermissible, Texas’s
Motion should be denied.

CONCLUSION

New Mexico’s Motion to Strike was justified and timely. Further, Texas has presented no
legitimate reason why New Mexico’s Reply Declarations should be struck or why Texas should
be granted leave to file a sur-reply. The Declarations are properly before the Court, and granting
Texas leave to file a sur-reply will only invite further delay and unfairly prejudice New Mexico.

Texas’s Motion should be denied in its entirety.
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